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 1.  TIME:  9:00   CASE#: MSC17-00862 
CASE NAME: KOSI VS. LITTMAN 
HEARING ON DEMURRER TO 4th Amended COMPLAINT 
FILED BY GORDON M. HINDS 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer and motion to strike brought by defendant 

Gordon Hinds.  These two pleading motions are directed to plaintiffs’ Fourth Amended 

Complaint (“4AC”), filed on April 2, 2021.  The motion to strike has not been assigned a 

separate calendar number because defendant did not file a separate motion document. 

The demurrer is overruled, and the motion to strike is denied.  Defendant Hinds shall file 

an answer to the Fourth Amended Complaint on or before August 27, 2021. 

Plaintiffs’ counsel is advised that the tables for plaintiffs’ memoranda of points and 

authorities are consistently generated in a very small font size that is almost unreadable.  In the 

future, all tables shall be set out in at least 12-point font. 

The basis for the Court’s ruling on the demurrer and motion to strike is as follows.   

 A. Demurrer. 

The special demurrer is overruled.  (Code Civ. Proc., § 430.10, subd. (f).) 

The general demurrer to plaintiffs’ First Cause of Action for concealment fraud is also 

overruled.  (Code Civ. Proc., § 430.10, subd. (e).)  Defendant demurs on the ground that 

allegations in earlier versions of plaintiffs’ pleading preclude plaintiffs from showing fraud 

causation.  The Court finds that this argument lacks merit. 

The general rule is that “[w]hether a defendant's conduct actually caused an injury is a 

question of fact.”  (Osborn v. Irwin Memorial Blood Bank (1992) 5 Cal.App.4th 234, 252.)  

Further, as the Court noted in its ruling on the demurrer to the Third Amended Complaint, the 
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sham pleading rule is reserved for obvious procedural gamesmanship.  (Cf. Deveny v. Entropin, 

Inc. (2006) 139 Cal.App.4th 408, 426 [the sham pleading doctrine is not intended to prevent 

honest complainants from correcting erroneous allegations, or to prevent the correction of 

ambiguous facts].) 

In the case at bar, the asserted inconsistencies between the Fourth Amended Complaint 

and earlier versions of that pleading do not concern concrete matters of observable fact; it is not 

as though plaintiffs formerly alleged a traffic light was red, and now allege the light was green.  

Rather, the inconsistencies concern a rather complex issue of causation: whether plaintiffs could 

have effected a refinancing of their home loans under any circumstances, perhaps with the help 

of an unsecured loan or a gift from family members. 

Defendant does not dispute that the alleged fraud on his part, if proved, would be quite 

reprehensible: defendant allegedly concealed and sabotaged lender Majestic’s approval of a 

refinancing proposal that could have saved plaintiffs from foreclosure.  (4AC, ¶¶ 52-57.)  

The Court is inclined to give plaintiffs the benefit of the doubt as to whether they will be able to 

prove fraud causation under this theory. 

  B. Motion to Strike. 

Defendant’s motion to strike is denied. 

Punitive Damages.  The Court has overruled defendant’s demurrer to plaintiffs’ First 

Cause of Action for intentional fraud, and punitive damages may always be claimed in such a 

cause of action.  (Civ. Code, § 3294, subd. (c)(3).  See, Stevens v. Superior Court (1986) 180 

Cal.App.3d 605, 610-611.)  The fact that plaintiffs have inadvertently placed their punitive 

damages claim under the caption for their negligence cause of action is immaterial; plaintiffs of 

course will not be awarded punitive damages at trial if they prove only negligent conduct. 

Negligence Allegations.  Defendant’s argument that plaintiffs were precluded from 

supplementing their previous negligence allegations lacks merit.  (Cf. McCoy v. Gustafson 

(2009) 180 Cal.App.4th 56, 102 [“the enumeration of specific negligent acts in a complaint does 

not limit the plaintiff's proof at trial unless that is the pleader's clear intent”].)  

 Verification.  The Court finds that plaintiffs’ amended verification substantially complies 
with the statutory requirements for verifying a pleading.  Further, neither of plaintiffs’ two 
surviving causes of action requires a verification, so that any minor irregularities in the one 
provided are immaterial.  However, given the prolixity of plaintiffs’ allegations, the number of 
allegations plaintiffs make on information and belief, and past problems with plaintiffs’ 
verifications, the Court hereby excuses both defendants from verifying their answers to the 
Fourth Amended Complaint. 
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  2.  TIME:  9:00   CASE#: MSC19-01222 
CASE NAME: MCCARTT CONSTRUCTION VS PRICE 
HEARING ON DEMURRER TO CROSS COMPLAINT of MCCARTT CONSTRUCTION, 
INC, FILED BY MORGAN & SONS ELECTRIC & LIGHTING, INC. 
* TENTATIVE RULING: * 
 

The demurrer of Morgan & Sons Lighting & Electric, Inc. to the Cross-Complaint filed by 

McCartt Construction is overruled as to the Second and Third Causes of Action and sustained, 

with leave to amend, as to the First Cause of Action.  (CCP § 430.10 (e), (f), (g).) 

Background 
 
This case arises out of a dispute over construction work performed by general contractor 

McCartt Construction and its subcontractors at the property located at 1136 Glen Road, 
Lafayette, California, formerly owned by Evan and Amy Price.  McCartt sued the Prices for 
nonpayment and the Prices cross-complained against McCartt for construction defects.  McCartt 
then cross-complained against various subcontractors, including Morgan & Sons Electric & 
Lighting.  Morgan now demurs to the Cross-Complaint. 

 
Discussion 
 
At the outset, McCartt objects that the demurrer was filed approximately 12 days after 

the 30-day deadline to file a response to the Cross-Complaint.  The court declines to overrule 
the demurrer on that basis.  The parties were engaging in the meet and confer process, and if 
the demurrer were ruled untimely, Morgan could just file a motion for judgment on the pleadings 
instead.  Courts have discretion to decide late demurrers on their merits.  (Jackson v. Doe 
(2011) 192 Cal.App.4th 742, 750.)  The court exercises that discretion here. 

 
First Cause of Action, Express Indemnity: 
 
Morgan argues this cause of action fails to allege whether the subcontract was written, 

oral, or implied by conduct, and fails sufficiently to identify the terms of the contract and how 
they were breached.   

 
A review of the Cross-Complaint reveals that it was drafted in a general way sufficient to 

fit any construction defect case, so as to permit McCartt in a concise way to allege a claim 
against all of its subcontractors without alleging too many specifics.  The court sees the logic in 
this, but, on the objection of one of the parties, cannot let it stand.  While California does not 
require most claims to be alleged specifically, and while it does require concise pleading of only 
ultimate and not evidentiary facts (see CCP § 425.10 (a)), it is also not a notice pleading 
jurisdiction, unlike federal court.  (See Diodes, Inc. v. Franzen (1968) 260 Cal.App.2d 244, 250.)  
The court cannot allow a desire for efficient pleading to override the rights of a defendant or 
cross-defendant to try to dispose of a claim at the pleading stage, rather than on summary 
judgment, if insistence on adherence to California’s pleading rules might reveal a legal defect. 

 
The cross-complaint appears to be a standard one requesting equitable indemnity from 

joint tortfeasors.  In such a cross-complaint, express contractual indemnity is sometimes also 
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alleged, if a contract exists between the parties that contains an indemnity provision.  Here, 
however, the reader cannot tell from reading it whether the First Cause of Action is a claim for 
express indemnity or for breach of some contractual promise other than indemnity. 

 
A cause of action for breach of contract must allege whether the contract is in written, 

oral or implied.  If it is written, the contract must be attached, or its essential terms be pleaded.  
(Gilmore v. Lycoming Fire Ins. Co. (1880) 55 Cal. 123, 124; see also Performance Plastering v. 
Richmond American Homes of California, Inc. (2007) 53 Cal.App.4th 659, 672.) 

 
The court is satisfied that the description in the label of this claim as being a cause of 

action for breach of a written contract states the type of contract involved.  However, the other 
allegations are uncertain.  If the essential terms for purposes of this claim are the promises of 
the subcontractors to furnish labor, materials, equipment and services (¶ 11) and perform the 
work up to the standard of care and free from defects (¶ 12), one would expect the breach 
alleged to be the failure to do these things.  However, instead of clearly alleging that, the claim 
goes on to request contribution towards any damages paid to the Prices.  (¶ 13.)  This is the 
language of indemnity, without any allegation that the contract contains a promise of indemnity.   

 
McCartt has no reason to allege a cause of action for implied contractual indemnity.  

“[I]mplied contractual indemnity is now viewed simply as ‘a form of equitable indemnity.’”  
(Prince v. Pacific Gas & Electric Co. (2009) 45 Cal.4th 1151, 1157.)  If McCartt is actually 
attempting to allege express indemnity when the contract contains no indemnity provision, 
Morgan is entitled to know that and to attack the claim at the pleading stage. 

 
However, the court rejects the argument that, in a cross-complaint of this type, the cross-

complainant is required to attach a copy of the complaint or cross-complaint that was filed 
against him.  That would only cause that complaint or cross-complaint to appear repeatedly in 
the court’s file, with no corresponding benefit. 

 
The court also rejects Morgan’s argument that all the causes of action are hypothetical 

until and unless the Prices obtain a judgment against McCartt.  Cross-Complaints for indemnity 
and declaratory relief are routine in multi-defendant damages cases, and seeking a 
determination of indemnity rights in the main action has been an established practice since 
American Motorcycle Assn. v. Superior Court of Los Angeles County (1978) 20 Cal.3d 578, 604-
607 (“As early as 1962, our court concluded that under the then governing provisions of the 
Code of Civil Procedure, a defendant could file a cross-complaint against a previously unnamed 
party when the defendant properly alleged that he would be entitled to indemnity from such 
party should the plaintiff prevail on the original complaint) (emphasis added).) 

 
The demurrer to the First Cause of Action is sustained, with leave to amend. 

 
 Second Cause of Action, Equitable Indemnity:  
 
 This cause of action alleges a standard claim for equitable indemnity.  The court takes 
judicial notice that the Prices’ Cross-Complaint alleges McCartt and the other cross-defendants 
were negligent and thus that all cross-defendants may be joint tortfeasors. The demurrer to the 
Second Cause of Action is overruled. 
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 Third Cause of Action, Declaratory Relief: 
 
 This claim states a standard cause of action for declaratory relief, which is necessary in 
a cross-complaint like this because McCartt has not yet paid anything to the Prices.  The 
demurrer to the Third Cause of Action is overruled. 
 

  

 3.  TIME:  9:00   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS WILLIAMS 
HEARING ON MOTION TO/FOR A PROTECTIVE ORDER FILED BY VICKEY 
PIPPINS, MYRTLE JONES, SANDRIA HUSBAND 
* TENTATIVE RULING: * 
 
Motion is denied, see local rule 3.301. In addition, the motion is untimely. Thus the Defendant is 
entitled to be reimbursed in the sum of $750 being the reasonable attorney’s fees for the 
opposition, not including any argument. This sum is to be paid no later than 8/13/21, regardless 
of when an order after hearing is filed or served. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-01650 
CASE NAME: PIPPINS VS WILLIAMS 
HEARING ON MOTION TO/FOR DISMISS SAC FOR FAILURE TO FILE AMND 
CMPLT & SURVI FILED BY JEREMY D WILLIAMS 
* TENTATIVE RULING: * 
 
Before the Court is a motion to dismiss the Second Amended Complaint ("SAC") for failure to 
file an amended complaint and survivor claim declaration within the time allowed by the Court 
after Defendant Jeremy Williams' demurrer to the SAC was sustained with leave to amend. For 
the reasons set forth, the motion is denied, and Plaintiffs' Third Amended Complaint and the 
survivor declaration of Myrtle Jones accompanying it shall be filed by the Clerk. 

On May 21, 2021, the Court sustained Jeremy Williams' demurrer to the SAC. Under the Court's 

local rules, when neither party timely contested the Court's tentative ruling posted the day prior 

to the scheduled hearing, the tentative ruling became the final order on the demurrer. (Local Civ. 

R. 3.43(2).)  

The Court's ruling required Plaintiffs to file their amended complaint and a survivor declaration 

under Code of Civil Procedure § 377.21 by Friday, June 4, 2021. Mr. Williams filed his motion to 

dismiss on Tuesday, June 8, 2021. The Court records reflect that Plaintiffs submitted their Third 

Amended Complaint ("TAC") with a survivor declaration to the Court on Wednesday, June 9, 

2021.  

Mr. Williams asks the Court to dismiss the SAC because of the untimely filing of the TAC in 

violation of the deadline set in the Court's May 21, 2021 ruling. Plaintiffs oppose and contend 

they believed their time to file the TAC ran from the date defendant served the notice of ruling, 
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which Mr. Williams served late in violation of Local Civil Rule 3.43(2) and California Rule of 

Court 3.1312. 

The Court's ruling established the deadline for the TAC and survivor declaration to be filed, not 

the date the notice of ruling was served even though it appears to have been served late. 

However, the Court finds Plaintiffs' Opposition explains the error in the slightly late filing of the 

TAC and survivor declaration, and the error does not warrant dismissal of the SAC. Under Code 

of Civil Procedure § 475, "[t]he court must, in every stage of an action, disregard any error, 

improper ruling, instruction, or defect, in the pleadings or proceedings which, in the opinion of 

said court, does not affect the substantial rights of the parties."  

Dismissal of an action under Code of Civil Procedure § 581(f)(2) for failure to timely file an 

amended pleading after a demurrer is sustained with leave to amend lies in the discretion of the 

Court. "The court may dismiss the complaint . . . after a demurrer to the complaint is sustained 

with leave to amend, the plaintiff fails to amend it within the time allowed by the court and either 

party moves for dismissal." (Code Civ. Proc. 581(f)(2) [emphasis added].) Further, the Court has 

discretion to permit the TAC to be filed without Plaintiffs filing a motion to allow the late filing 

when the late filing does not "affect the substantial rights of the parties." (Harlan v. Department 

of Transportation (2005) 132 Cal.App.4th 868, 873-874, relying on Code Civ. Proc. §§ 473(a)(1) 

and 475.) 

Mr. Williams argues that if the TAC and declaration are filed late, then they are subject to being 

stricken by the Court on its own motion or based on a motion to strike under Code of Civil 

Procedure § 436 filed by defendant. (Memo. ISO Mot. p. 3.) Code of Civil Procedure § 436 also 

leaves the determination whether to strike a pleading to the discretion of the Court: "The court 

may . . . [s]trike out all or any part of any pleading not drawn or filed in conformity with . . . an 

order of the court." (Code Civ. Proc. 436(b) [emphasis added.].) 

The Court can discern no prejudice to Mr. Williams from the brief delay in Plaintiffs' filing the 

TAC and survivor declaration after the Court's deadline. The delay was minimal. The delay does 

not appear to have impeded the progress of the case or impaired Mr. Williams' pursuit of his 

defense to the claims. Mr. Williams' motion is not supported by any evidence that Plaintiffs' three 

business day delay in submitting and serving the TAC and survivor declaration has affected his 

substantial rights. When the TAC and survivor declaration are filed pursuant to this ruling, the 

Court is not inclined to strike those pleadings sua sponte for the reasons stated.  

The motion to dismiss is denied. 
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 5.  TIME:  9:00   CASE#: MSC20-00399 
CASE NAME: BOLTON VS SHINAMAN, ET AL. 
HEARING ON MOTION TO/FOR QUASH PLAINTIFF'S DEPOSITION SUBPOENA 
FILED BY DR. RICHARD SHINAMAN 
* TENTATIVE RULING: * 
 
Unopposed motion granted, the parties are reminded to comply with local rule 3.300(a). 
 

  

 6.  TIME:  9:00   CASE#: MSC20-00399 
CASE NAME: BOLTON VS SHINAMAN, ET AL. 
HEARING ON MOTION TO/FOR QUASH PLAINTIFF'S DEPOSITION SUBPOENA 
FILED BY DR. RICHARD SHINAMAN, PAIN MEDICINE CONSULTANTS, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted, the parties are reminded to comply with local rule 3.300(a). 
 

  

 7.  TIME:  10:15   CASE#: MSC20-00480 
CASE NAME: RIVERO VS THE SAVE MART 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of RIVERO FILED BY 
AMERICAN MEDICAL RESPONSE WEST, CONTRA COSTA COUNTY FIRE 
* TENTATIVE RULING: * 
 
Before the Court is Defendant American Medical Response West and Defendant Contra Costa 

County Fire Protection District (collectively, “Defendants”)’s Demurrer. The Demurrer relates to 

Plaintiff Francisca Rivero (“Plaintiff” or “Rivero”)’s Second Amended Complaint (“SAC”) for (1) 

negligence (against Defendant Save Mart Co., Inc. dba FoodMaxx), (2) professional negligence 

(against the demurring Defendants), and (3) professional negligence (against Defendant Sutter 

Bay Hospitals dba Sutter Delta Memorial Hospital). This is Defendants’ second challenge to 

Plaintiff’s claim for professional negligence.  

Defendants demur to Plaintiff’s cause of action for professional negligence pursuant to Code of 

Civil Procedure § 430.10(e) and Health and Safety Code § 1799.106. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
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conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 

Plaintiff was injured when an employee of Defendant Save Mart “caused shopping carts to 
collide into Plaintiff’s body causing Plaintiff to suffer pain and injuries.” (SAC at p.6.) With 
respect to professional negligence against the demurring Defendants, Plaintiff alleges that 
“Defendant[s’] employee and/or agent negligently caused and/or contributed to Plaintiff to fall to 
the ground while being transferred from a gurney to an emergency room chair causing Plaintiff 
to suffer pain and injuries.” (Id. at p.7.) Plaintiff further alleges that “Defendants willfully 
disregarded safety measures and techniques designed to avoid dropping Plaintiff including 
failure to position gurney appropriately, failure to follow commonly known practices for moving 
patients from gurney/bed to chair including failure to use gait belt, failure to provide sufficient 
staff to adequately support Plaintiff and failure to properly position target chair.” (Id.) 

Analysis 

Defendants demur to Plaintiff’s cause of action for professional negligence on the grounds that 
Health and Safety Code § 1799.106 provides them with qualified immunity such that they cannot 
be held liable for actions within the scope of providing emergency services, unless their actions 
were performed in bad faith or in a grossly negligent manner. (Dem. at 3.) 

In opposition, Plaintiff argues (without authority) that “[t]he spirit of the immunity afforded by 
H&S Code § 1799.106 is to encourage emergency responders to act in situations of imminent 
peril at the scene of an incident, and in true ‘emergencies.’” (Opp. at 4:11-13.) This is identical to 
Plaintiff’s unpersuasive argument against Defendants’ Demurrer to the First Amended 
Complaint. Plaintiff once again suggests that the statute is inapplicable because at the time of 
her injury Plaintiff was not “at the scene of an emergency” or in “imminent peril.” (Opp. at 4:16-
17.) 

The Court notes once again that Plaintiff does not cite any authority, and the Court is not aware 
of any, that limits the scope of § 1799.106 in such a way. The plain reading of the statute does 
not make the distinction presented by Plaintiff. Instead it reads “a firefighter, police officer or 
other law enforcement officer, EMT-I, EMT-II, EMT-P, or registered nurse who renders 
emergency medical services at the scene of an emergency or during an emergency air or 
ground ambulance transport shall only be liable in civil damages for acts or omissions 
performed in a grossly negligent manner or acts or omissions not performed in good faith.” 
(Health & Saf. Code, § 1799.106(a).) The inference that Defendants were called to Plaintiff’s 
initial injury at Defendant Save Mart to transport her to the emergency room is reasonable. 
Therefore, while her alleged injuries caused by her fall to the ground during the transfer from a 
gurney to an emergency room chair would appear to have happened “during an emergency,” 
while Plaintiff was seeking emergency medical treatment. 

Furthermore, notwithstanding the prior opportunity to amend, Plaintiff has failed to adequately 
allege gross negligence against Defendants. Gross negligence is “the want of even scant care 
or an extreme departure from the ordinary standard of conduct.” (Eastburn v. Regional Fire 
Protection Authority (2003) 31 Cal.4th 1175, 1185-1186 [internal quotations omitted].) 
Conclusory allegations that Defendants “willfully disregarded safety measures and techniques” 
are insufficient. (SAC at p.7.) The same is true with the allegations that Defendants “fail[ed] to 
use gait belt,” “fail[ed] to provide sufficient staff to adequately support Plaintiff,” and “fail[ed] to 
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properly position target chair.” (Id.) These allegations do not support a finding of want of even 
scant care. Plaintiff has not alleged facts sufficient to state a cause of action for gross 
negligence against Defendants. 

In the event that Plaintiff contests the ruling, a redlined proposed complaint with any specific or 
additional allegations is required so that the court better understands what the Plaintiff seeks to 
allege. All such additions are to be redlined and emailed to the Court before 4 p.m. and served 
on all the parties by email. 
 
If this ruling is timely contested, the hearing will be in person at the courthouse at 10:15 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00799 
CASE NAME: LIM; KEE VS. ARMSTRONG 
HEARING ON MOTION TO/FOR AN ORDER COMPELLING PLAINTIFFS TO 
ANSWER FORM INTE FILED BY RODNEY JUSTIN ARMSTRONG 
* TENTATIVE RULING: * 
 
Motion withdrawn by moving party on 8/2/21. 
 

  

 9.  TIME:  10:30  CASE#: MSC20-01382 
CASE NAME: SIMON VS CONTRA COSTA WATER DI 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of SIMON FILED BY 
CONTRA COSTA WATER DISTRICT 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to plaintiff’s Third Amended Complaint is sustained with respect 

to the seventh and eighth causes of action and otherwise overruled. While defendants 

have succeeded in showing the challenged causes of action may be barred, they have not 

succeeded in meeting their burden to show they are clearly and affirmatively barred. Defendants 

shall file their answers by August 16, 2021. 

Background 

Plaintiff Fred Simon, a Senior Engineer with Contra Costa Water District (“District”), has 

sued his employer and several of his superiors, Chris Hentz, Rachel Murphy, and Steve Welch 

(collectively, “Individual Defendants”), for wrongs he allegedly suffered in the workplace.  

Because a detailed factual summary was set forth in the Court’s ruling on the last 

demurrer to the Second Amended Complaint, that history will not be repeated here. The Court’s 

previous ruling partly sustained the demurrer to the Second Amended Complaint and permitted 

plaintiff leave to amend and add facts to support equitable tolling.  

In his Third Amended Complaint (“TAC”), plaintiff sets forth the same 14 causes of action 

against the District: (1) Race Discrimination in Violation of the Fair Employment and Housing Act 

(“FEHA”); (2) Failure to Prevent Discrimination and/or Retaliation in Violation of FEHA; (3) 

Retaliation in Violation of FEHA; (4) Race Based Harassment Violation of FEHA; (5) Age 
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Discrimination - Disparate Treatment; (6) Harassment Based on Age; (7) Violation of NPLA 

(baby bonding); (8) Retaliation in Violation of NLPA; (9) Retaliation in Violation of California 

Family Rights Act; (10) Disability Discrimination in Violation of FEHA; (11) Intentional Infliction of 

Emotional Distress (“IIED”); (12) Wrongful Termination in Violation of Public Policy; (13) Failure 

to Engage in the Interactive Process in Good Faith; (14) Failure to Accommodate.  

Plaintiff again names the Individual Defendants in the fourth and sixth causes of action 

for harassment based on race and age, respectively. He also names the Individual Defendants 

in the eleventh cause of action for IIED. 

The TAC expands upon the DFEH appeal, which was apparently closed due to the filing 

of this lawsuit (¶¶19-60). The TAC also discusses in more detail plaintiff’s workers’ 

compensation claim, which is currently pending (¶¶61-77), and his Government Tort Claim 

(¶¶78-88). With respect to the latter, he seeks relief from the prerequisite of filing a government 

claim, and alternatively contends that the claim he filed with the District was not late because 

the acts constituting IIED continued through August 2020, when he received an email from the 

engineering department managed by defendant Murphy. (TAC, ¶86.) 

Demurrer and Opposition  

After efforts to meet and confer failed to resolve the issues (see Decl. of Joseph E. 

Wiley), District filed this demurrer. It challenges causes of action one (race discrimination), three 

(retaliation based on race), four (race-based harassment), five (age discrimination), six (age-

based harassment), seven (violation of NPLA), and eight (retaliation under NPLA) causes of 

action (collectively “challenged FEHA claims”). The grounds of the District’s challenge is that 

these causes of action are untimely under FEHA’s one-year statute of limitations. Individual 

Defendants join in this challenge to the 4th and 6th causes of action.  

While the District’s previous demurrer raised failure to exhaust arguments, it appears to 

have abandoned the argument in this demurrer. Defendants Hentz and Welch, however, still 

contend plaintiff failed to exhaust his fourth and sixth causes of action through the DFEH. 

With respect to the seventh and eighth causes of action, District again argues the New 

Parent Leave Act is a law not applicable to plaintiff.  

Both the District and Individual Defendants again demur to the 11th cause of action for 

IIED. They argue plaintiff did not comply with his obligations to present a timely claim under the 

Government Claims Act, and that the amended complaint is not tantamount to a petition for 

relief, as required by statute.  

Plaintiff opposes the demurrer.  

The hearing was originally set for July 16, 2021, but the Court continued it to allow 

parties to brief application of the relation back doctrine and aspects of equitable tolling. 

Defendants filed supplemental briefing. Plaintiff did not. 

Requests for Judicial Notice 

Defendants’ unopposed request for judicial notice is granted. Accordingly, the Court 

takes notice of: Exhibit A, the 7/27/18 DFEH charge; Exhibit B, the 7/26/19 Right-to-Sue letter 
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closing plaintiff’s case; Exhibit C, plaintiff’s 8/5/19 DFEH appeal; Exhibit D, plaintiff’s 8/17/20 

Government Code Claim and District’s denial; and Exhibit E, plaintiff’s 10/14/20 application to 

file a late claim and District’s denial.  

Judicial notice is denied with respect to the contents of an arbitration award that resulted 

from his grievance. The contents of that award are not necessary or relevant to this ruling. 

Additionally, the sort of “facts and propositions” not “reasonably subject to dispute” described in 

Evidence Code, § 452 (h). Plaintiff also requests judicial notice of the online submission he 

made to the DFEH, which is granted. The document is also attached as Exhibit A to the TAC 

and, for that reason, is a record of this Court and subject to notice. 

Standard 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 

rejects contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 

Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court 

gives the complaint a reasonable interpretation, reading it as a whole and its parts in their 

context. (Blank, supra, 39 Cal.3d 311, 318.) The complaint must be “liberally construed, with a 

view to substantial justice between the parties.” (Code Civ. Proc. § 452.)  

Discussion  

Timeliness of Challenged FEHA Claims 

1. Introduction and Standards 

“A demurrer based on a statute of limitations will not lie where the action may be, but is 

not necessarily, barred. In order for the bar to be raised by demurrer, the defect must clearly 

and affirmatively appear on the face of the complaint; it is not enough that the complaint shows 

that the action may be barred.” (Committee for Green Foothills v. Santa Clara County Bd. of 

Supervisors (2010) 48 Cal.4th 32, 42.)  

“The express provisions of the FEHA evince a legislative intent that it and its statute of 

limitations must be liberally interpreted in favor of both allowing attempts at reconciliation and 

ultimately resolving claims on the merits.” (McDonald v. Antelope Valley Community College 

Dist. (2008) 45 Cal.4th 88, 107-108.)  

Here, it is undisputed that this lawsuit was filed within a year of the FEHA Right to Sue 

letter, but that the challenged causes of action were not added until approximately 18 months 

after the letter. As a result, the questions to be determined are (1) whether the new causes of 

action relate back to the original complaint, (2) whether the limitations period to file suit was 

tolled (by either plaintiff’s DFEH appeal or his workers compensation claim), and (3) the date of 

accrual for each cause of action.  

Because an affirmative answer with respect to equitable tolling could render analysis of 

the other questions unnecessary at this stage, the analysis here is limited to tolling.  

Application of the doctrine of equitable tolling requires timely notice to defendant, and 

lack of prejudice to the defendant in gathering and preserving evidence, and reasonable and 

good faith conduct on the part of the plaintiff. (Addison v. State (1978) 21 Cal.3d 313, 319; 
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Collier v. City of Pasadena (1983) 142 Cal.App.3d 917, 924.) The question of whether equitable 

tolling applies to a given case generally presents questions of fact. (See Hopkins v. Kedzierski 

(2014) 225 Cal.App.4th 736, 745.) 

2. Notice 

To satisfy timely notice, filing of the first claim must alert the defendant in the second 

claim of the need to begin investigating the facts which form the basis for the second claim. 

(Brome v. California Highway Patrol (2020) 44 Cal.App.5th 786, 795.) “Workers' compensation 

claims and discrimination claims may involve overlapping circumstances” and, as such, notice of 

discrimination claims can come from a worker’s compensation claim that arises from a hostile 

work environment. (Id. at 796.)  

The plaintiff in Brome, like the one here, filed a workers' compensation claim during the 

limitations period, asserting a work-related stress injury. (Id. at 795.) His employer “would have 

needed to investigate the circumstances that caused him stress.” (Ibid.) Because his stress 

injury was caused by the harassment and hostile work environment, the same circumstances 

underpinned both proceedings and put defendant on notice. Summary judgment for the 

employer was reversed.  

Similarly here, nothing clearly shows defendants lacked notice of the FEHA claims 

plaintiff is asserting. The subject of the workers compensation proceeding, for the purposes of 

this demurrer, involved “psychological trauma and abuse” that was “work related.” (TAC, ¶¶63-

64.) Theoretically, the arbitration proceeding or DFEH proceedings also could have sufficiently 

alerted defendants of their need to preserve evidence, but under Brome, the workers 

compensation proceeding is sufficient. While defendants suggest Brome does not control here 

because the employer there “understood” the nature of his claims to encompass the FEHA 

causes of action, the same may be shown here if evidence is admitted at a later stage such as 

summary judgment.  

Defendants also suggest that Brome does not control here because the deadline tolled 

there was a deadline to file the DFEH claim, not a lawsuit, but defendants do not adequately 

discuss why this matters. The equitable tolling doctrine has also been applied to statutes of 

limitation requiring the filing of a court action.  

While defendants raise additional points about the burden of proof in a disparate impact 

case, and whether notice here was sufficient to alert defendant of the need to preserve evidence 

related to plaintiff’s similarly-situated colleagues, the argument ignores that plaintiff bears the 

ultimate burden to prove his claims. 

3. Prejudice 

Defendants’ arguments concerning prejudice aspect of equitable tolling are conclusory 

and linked to the above notice discussion. Equitable tolling does not require the legal claims 

between the first and second actions to be identical, and instead focuses on whether the facts 

are similar enough that an investigation of one claim will allow collection and preservation of 

evidence concerning the other. (Brome, supra, 44 Cal.App.5th at 796-797.)  
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As held in Brome, supra, 44 Cal.App.5th at 798, where employer conducts an 

investigation concerning the source of a plaintiff’s work-related stress, that investigation could 

and likely would, result in the preservation of evidence concerning any discrimination claims. 

Brome involved a motion for summary judgment and the findings of notice were based on the 

consideration of evidence in connection with the motion, not the complaint.  

Since this Court has no way of knowing the investigative and evidentiary implications of 

plaintiffs 2016 worker’s compensation claim, and because “psychological trauma and abuse” 

that were “work related” (TAC, ¶¶63-64) could put defendants on notice that they should 

preserve evidence, the pleading sufficiently alleges a lack of prejudice.   

Like in Brome, this Court cannot conclude, as a matter of law, that defendants will suffer 

prejudice. 

4. Good Faith 

Nothing on the complaint's face demonstrates actions amounting to bad faith as a matter 

of law. Defendants question plaintiff’s good faith because he failed to timely and effectively 

challenge the DFEH’s rejection of certain claims that he had tried to bring in that forum. This 

criticism of plaintiff’s handling of the DFEH proceeding does not relate to the worker’s 

compensation proceeding or its effect of potentially tolling plaintiff’s claims.  

Further, a plaintiff's apparent misanalysis of the facts or the law (some of which occurred 

here without the assistance of an attorney), does not amount to the sort of bad faith found to 

thwart equitable tolling. (See Mojica v. 4311 Wilshire, LLC (2005) 131 Cal.App.4th 1069, 1074; 

Chateau Chamberay Homeowners Assn. v. Associated Internat. Ins. Co. (2001) 90 Cal.App.4th 

335, 350 [party's bad faith ordinarily question of fact to be determined by a jury by considering 

the evidence of motive, intent and state of mind].) 

5. Conclusion as to Timeliness of Challenged FEHA Claims 

Because a demurrer based on a statute of limitations must be clearly and affirmatively 

apparent, and because equitable tolling may apply here, the demurrer based on statute of 

limitations is overruled with respect to the challenged FEHA causes of action. 

Seventh and Eighth Causes of Action (New Parent Leave Act) 

The TAC alleges that “[u]nder the NLPA, Plaintiff was permitted to take baby bonding 

leave for 12 weeks within one year after the birth of each child.” (TAC, ¶218.) Parties have 

agreed the NPLA was inapplicable to plaintiff, and plaintiff states he “forgot” to change the 

causes of action to clarify the applicable law. He points out (albeit in a footnote in the 

Opposition) the other laws applicable to him: the CFRA and FMLA. (See, e.g., ¶¶30, 97-98.)  

However, the CFRA is already the basis for his 9th cause of action, wherein he states, 

“Defendants discouraged Plaintiff from taking CFRA leave, and retaliated against him for doing 

so, through abuse, harassment, adverse employment actions, as described above.” (TAC, 

¶232.) It is thus unclear how the 7th and 8th causes of action are not entirely duplicative of the 9th 
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cause of action. Aside from his footnote mentioning of the issue, plaintiff appears to concede 

these causes of action are not proper.  

The demurrer is sustained as to the seventh and eight causes of action, without leave to 

amend.  

Exhaustion as to Hentz and Welch on 4th and 6th Causes of Action  

Defendants Hentz and Welch argue plaintiff failed to exhaust his claims against them 

because he did not name them in his administrative charge. However, he did name them in his 

intake form and, as a result, Medix Ambulance Serv. v. Superior Court (2002) 97 Cal.App.4th 

109, is distinguishable. Plaintiff in that case “neither listed [the demurring individual defendants] 

in the administrative charge as an "employer" or "person" against whom the claim was made, 

nor did she name them in the body of the complaint form as the alleged perpetrators.” (Id. at 

118.) 

While generally, the timely filing of an administrative complaint is a prerequisite to the 

bringing of a civil action for damages under the FEHA (see Cole v Antelope Valley Union High 

Sch. Dist. (1996) 47 Cal.App.4th 1505, 1515), what is submitted to the DFEH must not only be 

construed liberally in favor of plaintiff, it must be construed in light of what might be uncovered 

by a reasonable investigation. (Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 268.) 

Defendants do not attempt to distinguish Nazir, which the previous demurrer ruling noted could 

control the exhaustion issue.  

Plaintiff here did not draft the charge itself. It is unclear why his attempt to name Hentz 

and Welch was not incorporated into the ultimate charge, but the failure by the agency to 

include all information plaintiff submits in the intake form should not necessarily be used against 

plaintiff. There does not appear to be case law directly on point in light of plaintiff’s attempt here 

to specifically name Hentz and Welch. It seems to this Court, however, that a reasonable 

investigation into the workplace stress plaintiff alleges could, and likely would, have led to the 

discovery Hentz’ and Welch’s roles. Furthermore, plaintiff showed sufficient diligence. Forcing 

him to go back to the DFEH to name Hentz and Welch might result in another omission of their 

names despite his best efforts. Disallowing plaintiff to name these defendants would not 

conform to the overall purposes of FEHA to rid workplaces of discriminatory practices, even if it 

risks undermining the policy of informally resolving claims through the DFEH.  

The demurrer by individual defendants Hentz and Welch to the 4th and 6th causes of 

action is overruled. 

Eleventh Cause of Action for IIED 

Defendants contend the eleventh cause of action for IIED is barred because plaintiff did 

not timely comply with the Government Claims Act and because equitable tolling does not apply 

to extend the six-month deadline applicable to personal injury claims against public entities. 

(Willis v. City of Carlsbad (2020) 48 Cal.App.5th 1104, 1121.) They also correctly argue the TAC 

is not tantamount to a petition for relief from the claim statutes.  

While parties disagree about whether any leave to amend was granted on the last 

demurrer (it was), plaintiff has added allegations to the TAC concerning his Government Tort 
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Claim. He alleges that he filed a Government Tort Claim on August 11, 2020 naming the 

Individual Defendants and identifying “January 2005 through the present” as the date of injury. 

(TAC ¶78.) While he acknowledges the claim was denied by the District (TAC, ¶87), he alleges 

that the last violation was in August 2020 (TAC, ¶86). These allegations, if accepted as true, 

could mean his cause of action did not accrue until August 2020 under the continuing violation 

doctrine. 

Despite the continuing violation doctrine having been specifically mentioned in the TAC 

(¶89), defendants did not include arguments in the moving papers related to plaintiff’s injuries 

becoming permanent. Instead, they saved this argument for the reply brief, depriving plaintiff of 

the opportunity to respond. 

Application of the continuing violation doctrine requires consideration of whether the 

defendants’ actions (1) were sufficiently similar in kind—recognizing that similar kinds of 

unlawful employer conduct, such as acts of harassment or failures to reasonably accommodate 

disability, may take a number of different forms; (2) have occurred with reasonable frequency; 

and (3) have not acquired a degree of permanence. (Willis, supra, 48 Cal.App.5th at 1124-

1125.) In Willis, the trial court’s determination was upheld that independent promotion decisions 

over the course of years each became permanent when defendant employer placed a different 

applicant in the positions for which plaintiff had applied. (Willis, supra, 48 Cal.App.5th at 1127.)  

While, under the circumstances in Willis, the determination could be reached on a 

motion to strike, without any evidentiary showing, such determination is not always appropriate. 

For example, in Brome, supra, at 801, the court noted “[w]e cannot conclude that the continuing 

violation doctrine is inapplicable as a matter of law.”  

Because the facts in Brome are more closely analogous to this case, the Court declines 

to reach this determination on demurrer. As stated by that court, “[a]t no time did Brome's 

superiors indicate they had reached an impasse, they were rejecting his concerns, or that he 

should leave or give up.” (Id. at 800.) 

The demurrer to the eleventh cause of action is overruled. 

 

If this ruling is timely contested, the hearing will be in person at the courthouse at 10:30 a.m. 
 

  

10.  TIME:  9:00   CASE#: MSC20-01382 
CASE NAME: SIMON VS CONTRA COSTA WATER DI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 1/25/22 at 8:30 a.m. 
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11.  TIME:  9:00   CASE#: MSC20-01809 
CASE NAME: SOLTANI VS YOUNG ET AL 
HEARING ON MOTION TO/FOR ORDER & PUBLICATION OF SUMMONS FILED BY 
STEVEN R. YOUNG 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

12.  TIME:  10:30   CASE#: MSC20-02519 
CASE NAME: C. HELFRICK VS P. HELFRICK, ET 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of HELFRICK 
FILED BY CHARLES HELFRICK 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Charles Helfrick’s Demurrer to Plaintiff Misty Helfrick’s Second 

Amended Cross Complaint. Because all parties share the same surname, the Court refers to 

them by first name. The Court intends no disrespect by this reference. The Demurrer relates to 

Plaintiff’s Second Amended Cross Complaint “SAXC” for (1) contribution, (2) fraud and 

concealment and (3) declaratory relief. For the following reasons, Plaintiff’s Demurrer is 

sustained with leave to amend. 

Background Facts  

This dispute arises from Plaintiff, Charles Helfrick’s Complaint against Misty and Patrick Helfrick. 

(SAXC p. 3:10-28.) Charles is Patrick’s father, and Patrick and Misty are married, but in the 

middle of a divorce. The Complaint alleges that Charles and Patrick entered into an oral 

agreement where Charles would loan Patrick $180,000 and Patrick would repay the money to 

Charles. (Id.) Misty was unaware of this agreement and that Patrick was borrowing money, if in 

fact he was. (Id.) The SAXC alleges that Charles’ Complaint does not allege that Misty knew of 

the alleged loan. (Id.) Further, Misty alleges that she never requested a loan from Charles and 

never entered into an agreement with him or Patrick to repay any of the loaned money. (Id.) 

Misty is alleging fraud, contribution, and declaratory relief against Charles and Patrick as cross-

defendants in the second amended cross complaint.  

Standard  

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
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conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 
 
Analysis  

Charles argues that the Second Amended Cross Complaint fails to allege sufficient facts to 

sustain causes of action for the following: 

(1) Fraud  
 

Standards 

“In California, fraud must be pled specifically; general and conclusory allegations do not 

suffice. (Nagy v. Nagy (1989) 210 Cal.App.3d 1262, 1268.) “Thus ‘the policy of liberal 

construction of the pleadings . . . will not ordinarily be invoked to sustain a pleading defective in 

any material respect. This particularity requirement necessitates pleading facts which show how, 

when, where, to whom, and by what means the representations were tendered.’” (Stansfield v. 

Starkey (1990) 220 Cal. App. 3d 59, 73 [emphasis original].)  

“The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 

(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) 

intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage."  

(5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts [emphasis added].)  

“To establish a claim for deceit based on intentional misrepresentation, the plaintiff must prove 

seven essential elements: (1) the defendant represented to the plaintiff that an important fact 

was true; (2) that representation was false; (3) the defendant knew that the representation was 

false when the defendant made it, or the defendant made the representation recklessly and 

without regard for its truth; (4) the defendant intended that the plaintiff rely on the representation; 

(5) the plaintiff reasonably relied on the representation; (6) the plaintiff was harmed; and (7) the 

plaintiff's reliance on the defendant's representation was a substantial factor in causing that 

harm to the plaintiff.” (CACI No. 1900.) 

Analysis 

It is not clear from Misty’s Cross Complaint which type of fraud is being alleged. Misty’s cause of 

action for fraud includes elements of both intentional misrepresentation and concealment. 

Charles demurs to the SAXC on the grounds that Misty fails to allege the elements of fraud with 

specificity.  

It is unclear whether the fraud claim is based on intentional misrepresentation or concealment. 

The Court analyzes both below. 

Misty’s cause of action for fraud based on intentional misrepresentation does not meet the 

heightened pleading standard. Misty fails to allege facts to support the following elements of an 

intentional misrepresentation cause of action: that she reasonably relied on the representation, 

that she suffered harm, and that the reliance was a substantial factor in causing the harm. 
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Misty’s cause of action for fraud based on concealment, however, is not required to meet the 

heightened pleading standard for fraud claims. Fraud claims based on concealment have a 

lessened pleading standard than those for fraud claims in general. (Alfaro v. Comm. Housing 

Impr. Sys. & Planning Assn., Inc. (2009) 171 Cal. App. 4th 1356, 1384.) “Less specificity should 

be required of fraud claims “when ‘it appears from the nature of the allegations that the 

defendant must necessarily possess full information concerning the facts of the controversy,’; 

‘[e]ven under the strict rules of common law pleading, one of the canons was that less 

particularity is required when the facts lie more in the knowledge of the opposite party… How 

does one show ‘how’ and ‘by what means’ something didn’t happen, or ‘when’ it never 

happened, or ‘where’ it never happened?” (Id.) Because Misty alleges that the fraud is based on 

Charles and Patrick’s concealment of the existence of a loan, she need not meet the heightened 

pleading standard. 

Standard 

“[T]he elements of an action for fraud and deceit based on concealment are: (1) the defendant 

must have concealed or suppressed a material fact, (2) the defendant must have been under a 

duty to disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 

suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 

unaware of the fact and would not have acted as he did if he had known of the concealed or 

suppressed fact, and (5) as a result of the concealment or suppression of the fact, the plaintiff 

must have sustained damage.” (Marketing West, Inc. v. Sanyo Fisher (USA) Corp. (1992) 6 

Cal.App.4th 603, 612-13.) 

Analysis 

Charles demurs to Misty’s claim for concealment on the grounds that she fails to plead sufficient 

facts to state a cause of action for fraud. Misty alleges that Charles and Patrick intentionally 

misrepresented by concealment the existence of any debt owed by Patrick to Charles for years 

(since 2014), if such a debt exists. (SAXC p.3:20-22; p.6:19-21.) She further alleges that as her 

father-in-law, Charles and Misty had a confidential relationship, which caused Charles to have a 

duty to disclose the fact to Misty. (SAXC p.8:10-24.) A duty to disclose has been found in these 

situations: (1) where there is a confidential or fiduciary relationship; (2) where a representation 

was made that was likely to mislead for want of the disclosures; (3) where there was active 

concealment of the undisclosed matters; or (4) where when one party to a transaction has sole 

knowledge or access to material facts and knows that such facts are not known to or reasonably 

discoverable by the other party. (Goodman v. Kennedy (1976) 18 Cal.3d 335, 347.) Misty 

alleges that Charles and Patrick did not transfer the money between themselves. She alleges 

that if they did, they did so with fraudulent intent to the financial damage of Misty, either to 

create a fictitious loan and hold Misty responsible, or for Patrick to shield money by transferring 

it to Charles and then recover portions of the money by way of “fabricated loans.” (SAXC p.6:19-

27.) Accordingly, Misty sufficiently alleges facts to support the first three elements of fraud 

based on concealment; however, she fails to allege facts to support the following elements: acts 

that Misty did that she would not have done (had she known of the concealed fact), damages, 

and causation between the concealment and the damage.  
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Because Misty fails to allege facts to support either a fraud based on intentional 

misrepresentation cause of action or a fraud based on concealment cause of action, the 

demurrer is sustained with leave to amend. 

(2) Contribution 
 

Standard 

“Under Rest. 3d, Torts: Apportionment of Liability, when two or more persons are or may be 

liable for the same harm and one of them discharges the liability of another by settlement or 

discharge of judgment, the person discharging the liability is entitled to recover contribution from 

the other, unless the other previously had a valid settlement and release from the plaintiff.” 

(Rest.3d, Torts: Apportionment of Liability §23(a).)  

“The elements of a cause of action for indemnity are (1) a showing of fault on the part of the 

indemnitor and (2) resulting damages to the indemnitee for which the indemnitor is … equitably 

responsible.”  (Bailey v. Safeway, Inc. (2011) 199 Cal.App.4th 206, 218.)  

Analysis 

Misty alleges that she is in no way legally responsible for any damages alleged in Charles’ 

complaint. She further alleges that if she is responsible for the damages, she is entitled to 

contribution from the Cross-Defendants Charles and Patrick, for that debt. (Cross Complaint 

p.6:7-13.) Charles argues that contribution is another name for equitable indemnity, which does 

not apply here as Misty has failed to allege facts to constitute a cause of action for indemnity. 

(Dem p.3:13-14.)  

The Court agrees. Misty’s cause of action for contribution is predicated on fraud. As described 

above, a cause of action for fraud based on these facts does not support a finding for 

contribution predicated on fraud. Misty does not plead facts that show (1) Cross-Defendants’ 

fault or the (2) resulting damages for which Charles and Patrick are equitably responsible. 

Accordingly, the demurrer for this cause of action is sustained with leave to amend.  

(3) Declaratory relief 
 

Misty’s requested relief is indemnification predicated on fraud and contribution. Because Misty 

has not properly pleaded fraud and contribution, she has not pled a cause of action that has 

entitled her to indemnification. The absence of adequately pled claims for contribution, fraud, or 

concealment precludes Misty from stating a claim for declaratory relief. For the reasons stated 

above, the demurrer is sustained with leave to amend. 

If this ruling is timely contested, the hearing will be in person at the courthouse at 10:30 a.m. 
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13.  TIME:  9:30   CASE#: MSC21-00530 
CASE NAME: ATHENA FINANCIAL VS SMITH 
HEARING ON MOTION TO/FOR DISSOLVE PRELIMINARY INJUNCTION FILED 
BY RICHARD L. SMITH, PACIFIC PREMIER TRUST, 
* TENTATIVE RULING: * 
 

The motion is denied. The complete undertaking has been posted. By August 9, 2021 

plaintiff shall submit a proposed order to this Court for signature. The order shall attach as 

exhibits: (1) the July 30, 2021 order from Judge Austin, and (2) the July 9, 2021 ruling, as 

revised at the hearing.  

       If this ruling is timely contested, the hearing will be by Zoom at 9:30 a.m. A link will be 
provided by email, at that time. 
 

  

14.  TIME:  10:45   CASE#: MSC21-00859 
CASE NAME: ANTONIOS BAKY VS SAMAH S AWADA 
HEARING ON MOTION TO/FOR ORDER TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY SAMAH SABRY AWADALLA, EHAB HALIM ZAKI SAAD 
* TENTATIVE RULING: * 
 
Brief Factual Background and Procedural History 

On April 28, 2021, Plaintiff Antonios Baky filed a Complaint for damages, including punitive, 
general, and compensatory damages that he suffered due to Defendants’ defamatory 
statements against him. The Complaint named two Defendants (and does 1-20), as follows: (1) 
Samah Sabry Awadalla (“Samah”); and (2) Ehab Halim Zaki Saad (“Ehab”). The Complaint 
alleges five causes of action: (1) Defamation against Samah; (2) Intentional Interference with 
Prospective Economic Relation against all Defendants; (3) Negligent Interference with 
Prospective Economic Relation against all Defendants; (4) Intentional Infliction of Emotional 
Distress against all Defendants; and (5) Negligent Infliction of Emotional Distress against all 
Defendants.  

Under the first cause of action, the Complaint alleges that the Defendant, Samah, made false 
“statements in the public alleging that Plaintiff was a rapist, a pedophile, that Plaintiff targeted, 
and harassed minors and that Plaintiff shared private confessions of his congregants with 
others.” (Complaint at ¶ 15.) Under the second and third causes of action, the Complaint alleges 
that the Defendants “engaged in wrongful conduct by making slanderous claims to the general 
public, which included the Board of the St. Mary and St. John Coptic Church, its Vicar and its 
parishioners, that the Plaintiff was a pedophile, rapist and engaged in illegal and improper 
activities.” (Id at ¶ 22.) Lastly, the Complaint alleges that “as a direct and proximate result” of 
Defendants’ conduct, Plaintiff suffered harm and severe emotional distress (fourth and fifth 
causes of action). (Id at ¶¶ 30, 32.) All causes of action are based on the alleged defamatory 
statements made by the Defendants.  

Plaintiff filed the opposition on June 26, 2021, which exceeded the 15-page limit in violation of 
California Rules of Court, Rule 3.1113(d). Nonetheless, the Court decided to exercise its 
discretion to consider the opposition memorandum.  
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Evidentiary and Procedural Matters  

The Court rules on the parties’ objections as follows: 

1. Plaintiff’s Objection to Ehab Halim Zaki Saad Decl. ¶ 22 – Sustained.  
2. Plaintiff’s Objection to Ehab Halim Zaki Saad Decl. ¶ 24 – Sustained.  
3. Plaintiff’s Objection to Ehab Halim Zaki Saad Decl. ¶ 26 – Sustained.  
4. Plaintiff’s Objection to Brian Perkins Decl. Exhibit A – Overruled.  
5. Plaintiff’s Objection to Brian Perkins Decl. Exhibit B – Overruled. 
6. Plaintiff’s Objection to Brian Perkins Decl. Exhibit C – Overruled. 
7. Plaintiff’s Objection to Brian Perkins Decl. Exhibit F – Sustained. 

Analysis 

Strategic Lawsuit Against Public Participation (SLAPPs) are “generally meritless suits” aimed “to 
deter common citizens from exercising their political or legal rights or to punish them for doing 
so.” (Wilcox v. Superior Court (1984) 27 Cal.App.4th 809, 816.) Section 425.16 (a) provides that 
“it is in the public interest to encourage continued participation in matters of public significance, 
and that this participation should not be chilled through abuse of the judicial process. To this 
end, this section shall be construed broadly.” (Cal. Civ. Proc. Code § 425.16 (a).) Anti-SLAPP 
motions involve a two-prong analysis with each prong requiring a multi-step evaluation.  

First Prong Analysis: Constitutional Protection of Free Speech and Activity   

First, the burden is on the moving Defendants to establish that the conduct providing the basis 
for the Plaintiff’s claim arises from constitutionally protected free speech or activity. (Coretronic 
Corp. v. Cozen O’Connor (2011) 192 Cal.App.4th 1381, 1387; Navellier v. Sletten (2002) 29 
Cal.4th 82, 88.) Section 425.16 (b)(1) provides that “a cause of action against a person arising 
from any act of that person in furtherance of the person’s right of petition or free speech under 
the United States or California Constitution in connection with a public issue shall be subject to a 
special motion to strike.” (Cal. Civ. Proc. Code § 425.16 (b)(1).) In deciding whether the “arising 
from” requirement is satisfied, “the court shall consider the pleadings, and supporting and 
opposing affidavits stating the facts upon which the liability or defense is based.” (Cal. Civ. Proc. 
Code § 425.16 (b)(2).) The “act in furtherance of a person’s right of petition or free speech under 
the United States or California Constitution in connection with a public issue” is generally called 
protected activity and Section 425.16 (e) lists four broad categories for that:  

(1) any written or oral statement or writing made before a legislative, executive, or 
judicial proceeding, or any other official proceeding authorized by law, (2) any written or 
oral statement or writing made in connection with an issue under consideration or review 
by a legislative, executive, or judicial body, or any other official proceeding authorized by 
law, (3) any written or oral statement or writing made in a place open to the public or a 
public forum in connection with an issue of public interest, or (4) any other conduct in 
furtherance of the exercise of the constitutional right of petition or the constitutional right 
of free speech in connection with a public issue or an issue of public interest. 

(Cal. Civ. Proc. Code § 425.16 (e).) 

Here, apart from the Complaint’s generic allegations (as referenced in “Brief Factual 
Background and Procedural History” section above), it further alleges three specific incidents of 
production and circulation of the defamatory statements/content. First, it states that, “Samah 
filed a police report with the Dublin Police Department claiming that she was raped by Father 
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Antonious” and the matter was investigated by Alameda County District Attorney and the District 
Attorney. (Complaint at ¶12.) Second, the Complaint asserts that on August 31, 2020, Ehab 
threatened a church board member that if Father Antonious refused to return to Egypt then 
Samah would file a sexual assault claim with the police. (Id.) Third, it claims that Defendant 
Ehab “surreptitiously” recorded Plaintiff and then “took his recording, deceptively edited it, and 
circulated it among parishioners of the church to make it appear as through Father Antonious 
was expressing remorse for a sexual assault.” (Complaint at ¶ 10.) Lastly, Plaintiff’s recently 
filed opposition further presents more defamatory incidents in which Defendant, Samah, 
accused Plaintiff of being “a rapist and pedophile” on a social media platform, Facebook (Pl. 
Opp'n to Def’ Motion to Strike 5: 2-3.) However, since these incidents were not alleged in the 
initial Complaint, the court will not address them assiduously.  

To begin with, any communications to the police made in connection with an official proceeding 
fall within SLAPP. (Walker v. Kiousis (2001) 93 Cal.App.4th 1432, 1439 [complaint to police 
“made in connection with an official proceeding” is authorized by law and protected under Cal. 
Civ. Proc. Code § 425.16(e)(1)]; Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 1511 [holding 
that client's “statements to the police clearly arose from protected activity” when that client is 
alleging a false report of child molestation].) Here, Samah’s statements made to Dublin Police 
Department, Alameda County District Attorney, and the District Attorney were all made in 
connection with an official proceeding: Complaint alleging sexual assault and rape. Hence, 
these statements are all protected activity under Section 425.16 (e)(1). (Complaint at ¶ 12; Cal. 
Civ. Proc. Code § 425.16 (e)(1).) 

In addition, Plaintiff alleges that Ehab informed “a board member” of the church regarding the 
assault. (Complaint at ¶12.) Defendants (in their motion to strike) argue that this communication 
is protected under Section 425.16 (e)(4). (Cal. Civ. Proc. Code § 425.16 (e)(4).) To invoke 
protection under Section 425.16 (e)(4) requires a two-part analysis. First, one must establish 
that a statement or activity in question is a matter of public interest eligible to invoke section 
425.16, subdivision (e)(4) protection. (Id.) Second, “within the framework of section 425.16, 
subdivision (e)(4), a court must consider the context as well the content of a statement in 
determining whether that statement furthers the exercise of constitutional speech rights in 
connection with a matter of public interest.” (FilmOn.com Inc. v. DoubleVerify Inc., (2019) 7 Cal. 
5th 133, 149.)  

First, a statement or activity can be protected under matters of “public interest” when it involves 
“a person or entity in the eye of public,” a topic of widespread public interest, or a “conduct that 
could affect a large number of people beyond the direct participants.” (Rivero v. Am. Fed’n of 
State, Cty., & Mun. Emps., AFL-CIO (2003) 105 Cal.App.4th 913, 924.) A “conduct that could 
affect a large number of people beyond the direct participants” can also occur when “an issue is 
not of interest to the public at large, but rather to a limited, but definable portion of the public (a 
private group, organization, or community), the constitutionally protected activity must, at a 
minimum, occur in the context of an ongoing controversy, dispute, or discussion, such that it 
warrants protection by a statute that embodies the public policy of encouraging participation in 
matters of public significance.” (Du Charme v. International Brotherhood of Electrical Workers 
(2003) 110 Cal.App.4th 107, 119.) In MG v. Time Warner, Inc., the court found that the “public 
issue” involved in a child molestation matter is not only limited to the narrow question of the 
identity of the molestation victim(s) or molester but rather the general topic of child molestation 
in youth sports is significant of public interest. (MG v. Time Warner, Inc (2001) 89 Cal.App.4th 
623, 629-637.) Also, section 425.16 “shall be construed broadly.” (Cal. Civ. Proc. Code § 425.16 
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(a).) Here, sexual assault and harassment of a church volunteer by the priest is a topic of public 
interest. The court disagrees with the Plaintiff that the incident(s) “involving Fr. Antonious is 
personal to him.” (Pl. Opp'n to Def’ Motion to Strike 11: 8.) It is a matter of women’s safety in 
religious organizations and therefore, a topic of public interest. Similarly, allegations that a priest 
is a pedophile is a matter of public interest for the same reason. See MG v. Time Warner, Inc., 
supra, at 629-637. Finally, allegations that a priest made repeated statements during confession 
would constitute a matter of public interest to members of that church. Father Hanna 
acknowledges that confessions are “private affairs.” (Hanna Decl. ¶¶ 5, 6.) Plaintiff also states 
that “I cannot and will not disclose anything that they [Samah and Ehab] said to me” during the 
confession. (Baky Decl. ¶ 3.) Ecclesiastical privilege is a longstanding privilege enjoyed by the 
clergy and it would be important for a church community to know if a clergyman is accused or 
guilty of violating such privilege. Hence, it is also a matter of public interest and therefore, 
protected.  

Second, we need to examine whether the statement was made “in furtherance of” free speech 
and “in connection with” a public issue – the inquiry under the “catchall” provision of 425.16, 
subdivision (e)(4). (FilmOn.com Inc., supra, 7 Cal.5th at 143-144.) This inquiry under the catch-
all provision calls for a separate two-part analysis. “First, we ask what public issue or issue of 
public interest the speech in question implicates – a question we answer by looking to the 
content of the speech. (§ 425.16, (e)(4).) Second, we ask what functional relationship exists 
between the speech and the public conversation about some matter of public interest. It is at the 
latter stage that context proves useful.” (Id. at 149-150.) The first part of the inquiry is related to 
the “content element” of the speech that requires us to examine how much the content of the 
speech contributes to the public debate or discourse (Id. at 150.) For instance, an “OASIS 
organic seal” does not contribute to the broader debate of what it means to be organic. (All One 
God Faith, Inc. v. Organic & Sustainable Indus. Standards, Inc., (2010) 183 Cal. App. 4th 1186, 
1203-1204.) Whereas, in a child abuse case, reporting an incident of child abuse directly 
contribute to the public debate/discourse of children’s protection and safety. (See Cross v. 
Cooper (2011) 197 Cal.App.4th 357, 375.) So, the first part of the catchall provision test is 
related to the “purpose” of the speech more generally and the second part, the “context 
element,” of the inquire requires us to examine the nexus of relationship between the speaker 
and the audience. For instance, when a for-profit business (the “speaker”) provided reports 
privately to only its paying clients (the “audience”) and the business neither intended to make 
the information available to the public nor did the information ever reach the public sphere, the 
court ruled that the context is not sufficient to invoke statutory protection. (FilmOn.com Inc., 
supra, 7 Cal.5th at 153-154.)  

Here, as in Cross (referenced above), the defamatory statements are part of a sexual assault 
claim and reporting an incident of sexual assault directly contribute to the public 
debate/discourse of women’s protection and safety. (See Cross v. Cooper (2011), supra, 357, 
375.) The purpose of the speech contributes directly to the public debate or discourse. 
Therefore, the “content part” of the test is satisfied. Next, the “context element” of the test 
requires the court to examine the nexus of relationship between the speaker and the audience. 
In this case, the speaker is a member of a church community, a Sunday school coordinator for 
upper elementary grades, who is “actively involved in the church’s services” and the audience is 
a “board member” of the church. (Complaint at ¶¶ 8, 12.) The role and responsibilities of a 
particular board members or the Board of the St. Mary and St. John Coptic Church in general 
are not specified. Nonetheless, it is a reasonable presumption that a board in authority or an 
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authority figure from that board would oversee any misconduct within the church community. 
Therefore, a disclosure of any such misconduct to an authority/authority figure (an employer or 
board) is well within the context and satisfy the “context element” of the inquire. (See Comstock 
v. Aber (2012) 212 Cal. App.4th 931, 945-946 (statements made to the police and the 
employer(s) are protected.)) 

Also, communications preparatory to or in anticipation of bringing a legal action are also 
generally protected under section 425.16, subdivision (e)(2). (Cal. Civ. Proc. Code § 425.16(e) 
(2); Neville v. Chudacoff (2008) 160 Cal.App.4th 1255, 1266. These communications are also 
protected under litigation privilege (Cal. Civ. Proc. Code § 47(b).) The privilege “is not limited to 
statements made during a trial or other proceedings, but may extend to steps taken prior 
thereto, or afterwards.” (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057.) Here, On August 31, 
2020, Defendant, Ehab “contacted a board member and demanded that Father Antonious 
immediately leave the country” or else Defendants “would file a sexual assault claim with the 
police” (Complaint at ¶ 12.) These statements can potentially invoke protection under Cal. Civ. 
Proc. Code § 47(b) and/or Cal. Civ. Proc. Code § 425.16(e)(2), however, Defendants never 
raised these protections in connection with the specific allegation(s) (phone call to “a board 
member” of the church made a day before the police Complaint was filed). Regardless, as 
analyzed above, the statement made on August 31, 2020, to “a board member” or any 
statement(s) made to the Board of the St. Mary and St. John Coptic Church satisfy both the 
context and content elements and thus, are protected activity. 

Furthermore, Defendant Ehab’s distribution of Father Antonious’ recording among “parishioners” 
of the church and all the allegations (as referenced in “Brief Factual Background and Procedural 
History” section above) where Defendants made defamatory statements in “the public” and to 
“Vicar and parishioners” of the church must also be examined under section 425.16, subdivision 
(e)(4). (Cal. Civ. Proc. Code § 425.16(e) (4).) All these allegations are made to a generic non-
specific group (or semi-generic group when it comes to “Vicar and parishioners” of the church). 
For defamatory statements made to a generic non-specific group of people/public (like, “the 
public” or “co-workers” or “friends” etc.) along with the specific group of people (like, “District 
Attorney”), “the issue then becomes what is the significance of that allegation vis-à-vis a SLAPP 
analysis.” (Comstock v. Aber (2012) 212 Cal. App. 4th 931, 945-946.) In Comstock v. Aber, 
Plaintiff (in his cause of action for defamation) alleged that Defendant (who filed the initial 
complaint of sexual assault against the Plaintiff) orally published false statements (including the 
statement that Plaintiff had sexually assaulted the Defendant) to third parties, including but not 
limited to unnamed “friends and employees” of the company (Comstock v. Aber, supra, at 936.) 
The court concluded that the “gravamen” or “principal thrust” of a complaint as a whole arose 
from protected activity (statements made to the police and the employer(s)) and therefore, “anti-
SLAPP law will apply to a cause of action based on both activity that is protected by the SLAPP 
statute and activity that is not.” (Id. at 945-946.). This holding reflects the fundamental concept 
that “plaintiff cannot frustrate the purposes of the SLAPP statute through a pleading tactic of 
combining allegations of protected and nonprotected activity under the label of one cause of 
action.” (Fox Searchlight Pictures, Inc. v. Paladino (2001) 89 Cal.App.4th 294, 308.) This 
approach is generally called “principal thrust/gravamen” analysis. In contrast, the ruling in City of 
Colton v. Singletary (2012) 206 Cal.App.4th 751, 772 established that when there are combined, 
or mixed causes of action (one allegation of unprotected activity and a second allegation of 
protected activity), the allegations of protected activity “may be parsed from the causes of action 
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and stricken, while the allegations related to non-protected activity may remain as part of the 
complaint.” 

In 2016, the Supreme Court of California established that restricting anti-SLAPP relief only to 
the complaint as a whole or an entire cause of action, “unduly limits the relief contemplated by 
the Legislature” and therefore, an “anti-SLAPP statute motion “may be used to attack parts of a 
count as pleaded” and can reach individual “allegations of protected activity that are asserted as 
grounds for relief” (Baral v. Schnitt (2016) 1 Cal.5th 376, 382, 393, 395.) After Baral, several 
courts have established that the gravamen test has no place in anti-SLAPP analysis. (Sheley v. 
Harrop (2017) 9 Cal.App.5th 1147, 1169 (holding that “after Baral, when deciding whether 
claims based on protected activity arise out of protected activity, we do not look for an overall or 
the ‘primary thrust’ or ‘gravamen’ of the complaint,” but examine specific allegations.)) 
Nonetheless, in Okorie, court ruled that Baral did not “address, let alone disapprove, the 
principal thrust/gravamen analysis” and held that “the protections of the anti-SLAPP law may still 
be circumvented by the inartful pleading of claims (deliberately or innocently) that allege both 
protected and unprotected activity,” and therefore, “the principal thrust/gravamen analysis 
remains a viable tool by which to assess whether a plaintiff’s claim arises out of protected 
activity.” (Okorie v. Los Angeles Unified School District (2017) 14 Cal.App.5th 574, 588-590.)  In 
this case, the court finds that it is appropriate to apply Okorie and follow the principal 
thrust/gravamen analysis. The Court finds that each cause of action requires allegations of the 
defamatory statements, which are primarily protected activity, and thus that the gravamen of 
each cause of action is based on protected activity.  

Lastly, as mentioned above, Plaintiff’s opposition to the motion to strike further presents more 
defamatory incidents in which Defendant, Samah, accused Plaintiff of being “a rapist and 
pedophile” on Facebook (Pl. Opp'n to Def Motion to Strike 5: 2-3.) Since these incidents were 
not alleged in the initial Complaint, the court will not address them assiduously as they are not 
part of the operative complaint. The Court notes, however, that Facebook is often found to be a 
public forum and thus, it is likely that these statements would constitute protected activity under 
section 425.16(e)(3).  

Second Prong Analysis: Probability of Prevailing on the Merits 
 

If the court finds that the moving Defendant(s) has satisfied the first burden, then the burden 
shifts to the Plaintiff to establish a probability of prevailing on the cause of action. (Equilon 
Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67.). A SLAPP claim must be 
stricken “unless the court determines that the plaintiff has established that there is a probability 
that the plaintiff will prevail on the claim.” (Cal. Civ. Proc. Code § 425.16(b)(1).) At this step, “the 
burden shifts to the plaintiff to demonstrate that each challenged claim based on protected 
activity is legally sufficient and factually substantiated. The court, without resolving evidentiary 
conflicts, must determine whether the plaintiff's showing, if accepted by the trier of fact, would be 
sufficient to sustain a favorable judgment. If not, the claim is stricken.” (Baral v. Schnitt, supra, at 
396.) The court must accept as true the evidence favorable to Plaintiff (Soukup v. Law Office of 
Herbert Hafif (2006) 39 Cal.App.4th 260, 261.)  
 
The Complaint alleges five causes of action: (1) Defamation against Samah; (2) Intentional 
Interference with Prospective Economic Relation against all Defendants; (3) Negligent 
Interference with Prospective Economic Relation against all Defendants; (4) Intentional Infliction 
of Emotional Distress against all Defendants; and (5) Negligent Infliction of Emotional Distress 
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against all Defendants. Here, the court has found that each of the causes of action arises from 
protected activity. Thus, Plaintiff now has the burden of showing a probability of prevailing on 
each of his claims.  
 
First, “defamation is the intentional publication of a statement of fact that is false, unprivileged, 
and has a natural tendency to injure or that causes special damage.” (Grenier v. Taylor (2015) 
234 Cal.App.4th 471, 486.) The elements of a defamation claim are “(1) a publication that is (2) 
false, (3) defamatory, (4) unprivileged, and (5) has a natural tendency to injure or causes special 
damage.” (John Doe 2 v. Superior Court (2016) 1 Cal.App.5th 1300, 1312; accord, Taus v. 
Loftus (2007) 40 Cal.4th 683, 720.) Here, the alleged statements by Samah are defamatory in 
nature and would have a natural tendency to injure.  
 
Defendants’ reply claims that Plaintiff has failed to produce evidence of a defamation claim, 
including missing evidence of publication of any defamatory statements. (Def’ Reply in Support 
of the Motion to Strike 8: 17-19.) However, Defendants published statements to third parties and 
these statements were defamatory in nature. Samah states that she “disclosed the sexual 
assault publically” after making a report to the police. (Samah Awadalla Decl. ¶39.) A church 
member involved in the investigation of the sexual assault states that the investigation was 
prompted by allegations made by Samah. (Halim Decl. ¶3.) Plaintiff also explains that Samah 
and Ehab contacted Bishop David to get Plaintiff removed and contacted an insurance company 
for the Church regarding the alleged abuse. (Baky Decl. ¶¶ 20, 21.) This evidence collectively 
shows that Samah published claims of assault (to third parties). The Court did not consider a 
discussion with law enforcement when determining if there was evidence of publication since 
such statements are covered by the litigation privilege, Civil Code 47(b). 
 
Additionally, Defendants inadequately relied on Young v. CBS Broadcasting, Inc. (2012) 212 
Cal.App.4th 551, 564 to establish that “denials do not establish malice.” (Def’ Reply in Support of 
the Motion to Strike 8: 17-19; and the moving paper [CITE]) In Young, the court ruled that 
Young’s denials to all the accusations are insufficient to establish actual malice because CBS 
relied on other parties (unreliable witnesses) to make these defamatory statements against 
Young. Id. To establish malice, evidence of negligence or negligent reliance is insufficient. Id at 
563. In Young, even if CBS was grossly negligent in its reliance on third parties and its 
publication of defamatory statements against Young, this grossly negligent reliance is 
insufficient to establish actual malice.  
 
Here, there is no such reliance on third (unreliable) parties. The incidents either happened or did 
not happen to Samah and therefore, the possibility of actual malice is at hand. “Samah made 
statements in public alleging that Plaintiff was a rapist, a pedophile [and] that Plaintiff targeted 
and harassed minors” (Complaint at ¶15.) Per Plaintiff’s declaration, these statements are false 
(Decl. of Baky ¶ 28). Plaintiff declares under the penalty of perjury under the laws of State of 
California that he has “never assaulted, raped or touched Samah or anyone inappropriately.” 
(Id.) The court finds that the Plaintiff's showing (denial of any kind of sexual assault and 
harassment), if accepted by the trier of fact, would be sufficient to sustain a favorable judgment. 
Plaintiff’s denial of Samah’s allegations is sufficient to show actual malice because if Plaintiff’s 
version of events is true (which the Court must accept on prong two) then Samah’s version of 
events is false and Samah would know that her claims against the Plaintiff are false. Thus, 
whether Plaintiff here is a public/limited public figure or private party need not be decided at this 
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time because there is a clear showing of “actual malice” when a person knowingly makes false 
statements about someone as a rapist/sexual assaulter.  
 
Finally, Samah’s statements are not privileged under Civil Code section 47(c) because the 
common interest privilege requires that the statements are made without malice. Here, Plaintiff’s 
evidence shows that Samah’s statements were made with malice.  
 
Hence, the facts are legally sufficient and factually substantiated to state a cause for defamation 
against Samah. 
 
As noted above, the Court did not consider the statements to law enforcement when conducting 
its analysis of the defamation claim. Such statements are protected by the litigation privilege, 
Civil Code section 47(b). Thus, Plaintiff will not be able to prevail on a claim based upon 
statements made to law enforcement. These statements need not be stricken, however, as they 
are incidental to other allegations in the complaint. (Baral, supra, 1 Cal.5th 376, 394.) 
 
Second, the elements of the tort of intentional interference with prospective economic relation 
are usually stated as “(1) an economic relationship between the plaintiff and some third party, 
with the probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of 
the relationship; (3) intentional acts on the part of the defendant designed to disrupt the 
relationship; (4) actual disruption of the relationship; and (5) economic harm to the plaintiff 
proximately caused by the acts of the defendant.” (Marsh v. Anesthesia Servs. Med. Grp., Inc., 
(2011) 200 Cal. App. 4th 480, 504.) The elements of negligent interference with prospective 
economic relation are: (1) the existence of an economic relationship between the plaintiff and a 
third party containing the probability of future economic benefit to the plaintiff; (2) the 
Defendant's knowledge of the relationship; (3) the Defendant's knowledge (actual or construed) 
that the relationship would be disrupted if the Defendant failed to act with reasonable care; (4) 
the Defendant's failure to act with reasonable care; (5) actual disruption of the relationship; and 
(6) economic harm proximately caused by the Defendant's negligence. (Venhaus v. Shultz 
(2007) 155 Cal.App.4th 1072, 1077-1078.) “The difference between intentional interference and 
negligent interference with prospective economic advantage relates to the defendant's intent.” 
(Crown Imports, LLC v. Superior Court, 223 Cal.App.4th 1395, 1404.)  
 
Here, Plaintiff’s opposition to motion to strike states that “Samah’s defamatory statements were 
made either negligently or intentionally and had the effect of causing damage to Fr. Antonious’s 
health and livelihood.” (Pl. Opp'n to Def’ Motion to Strike 14: 4-5.) Further, Plaintiff’s declaration 
elaborates that due to Defendants’ false allegations, Plaintiff lost various positions within the 
church, resulting in economic harm. (Decl. of Antonious Baky ¶ 5.) He temporarily lost his title 
and responsibilities as the Deputy of the Archdioceses of the Northwest of the United States 
until the investigation was complete (Id at ¶ 19.) However, Plaintiff later states that, “I decided to 
place myself on a temporary administrative leave to protect my church.” (Id at ¶ 21.) It is not 
clear what “economic harm” Plaintiff experienced and it is unclear whether the economic harm 
to the Plaintiff was the result of losing the title of Deputy of the Archdioceses of the Northwest of 
the United States or was the result of voluntary placing himself on a temporary administrative 
leave.  
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To apply elements of the tort of intentional interference with prospective economic relation: (1) 
there are no facts presented establishing that an economic relationship between the Plaintiff and 
church existed along with a probability of future economic benefit; (2) no facts indicating that 
Defendants had knowledge of the relationship; (3) the intentional acts (all the alleged 
defamatory statements) on the part of the Defendants were not designed to disrupt the 
relationship but rather were designed to, as Plaintiff “believes,” take some form of revenge (by 
defaming the Plaintiff) because Plaintiff expelled the Defendant, Samah, from the church service 
(Id at ¶ 15); (4) some actual disruption might have occurred; but (5) Plaintiff himself voluntarily 
took the administrative leave and therefore, the acts of the Defendants may not have constituted 
the proximate cause of economic harm to the Plaintiff. For the tort of negligent interference with 
prospective economic relation, even though it is probable that Defendants failed to act with 
“reasonable care,” as required to establish negligence, it was not established (as discussed 
above) that the economic harm was proximately caused by the Defendants’ negligence. Plaintiff 
decided to place himself “on a temporary administrative leave to protect [his] church.” (Id at ¶ 
21.) Hence, elements of intentional and negligent interference with prospective economic 
relation are not satisfied as the facts are neither legally sufficient nor factually substantiated. 
 
Third, a cause of action for intentional infliction of emotional distress (IIED) exists when there is: 
“(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
the defendant's outrageous conduct.” (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 
965, 1001; See Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.) The California 
Supreme Court has set a “high bar” for what can constitute “emotional distress” under IIED. 
(Hughes v. Pair (2009) 46 Cal.4th 1035, 1051.) The elements of negligent infliction of emotional 
distress are: (1) the Defendants are engaged in negligent conduct; (2) the Plaintiff suffered 
serious emotional distress; and (3) the Defendants' negligent conduct was a cause of the 
serious emotional distress. (Butler-Rupp v. Lourdeaux, (2005) 134 Cal.App.4th 1220, 1226-
1227.) The elements of negligent infliction of emotional distress are generally satisfied when the 
elements of intentional infliction of emotional distress are established.   
 
Here, Plaintiff’s opposition to motion to strike states that “Samah’s defamatory statements were 
made either negligently or intentionally and had the effect of causing damage to Fr. Antonious’s 
health and livelihood.” (Pl. Opp'n to Def’ Motion to Strike 14: 4-5.) Further, Plaintiff’s declaration 
elaborates that due to Defendants’ false allegations, Plaintiff “had an immediate impact on [his] 
health” and “it caused emotional harm” to him (Decl. of Antonious Baky ¶ 5.) As a result, his 
“health deteriorated and [he] was admitted to the intensive case of Kaiser in Walnut Creek on 
January 12, 2021.” (Id at ¶ 22.) The court finds that the Plaintiff's showing, if accepted by the 
trier of fact, would be sufficient to sustain a favorable judgment. Applying the elements of 
intentional infliction of emotional distress (IIED): (1) Defendants showed reckless disregard of 
the probability of causing emotional distress to Plaintiff when they both made defamatory 
statements against Plaintiff (as discussed above) as well as when Ehab “surreptitiously” 
recorded Plaintiff and then “took his recording, deceptively edited it, and circulated it among 
parishioners of the church to make it appear as through Father Antonios was expressing 
remorse for a sexual assault.” (Complaint at ¶ 10; Decl. of Antonious Baky ¶ 15.); (2) the Plaintiff 
suffered severe or extreme emotional distress and as a result was admitted to the hospital 
(Decl. of Antonious Baky ¶ 22.); and (3) it is apparent that Defendants’ outrageous conduct was 
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the actual and proximate causation of the Plaintiff’s emotional distress. Hence, the facts are 
legally sufficient and factually substantiated to state a cause for intentional and negligent 
infliction of emotional distress. 
 
Plaintiff showed a probability of prevailing on his claims for defamation as well as intentional and 
negligent infliction of emotional distress, but not on his claims for intentional and negligent 
interference with prospective economic relation. Therefore, the court denies the motion to 
strike the causes of actions one, four and five and grants the motion to strike causes of 
actions three and four.  
 
If this ruling is timely contested, the hearing will be in person at the courthouse at 10:45 a.m. 
 

  

15.  TIME:  10:45   CASE#: MSC21-00859 
CASE NAME: ANTONIOS BAKY VS SAMAH S AWADA 
HEARING ON MOTION TO/FOR STAY ALL PROCEEDINGS FILED BY SAMAH 
SABRY AWADALLA, EHAB HALIM ZAKI SAAD 
* TENTATIVE RULING: * 
 
Off calendar. Pursuant to Code of Civil Procedure section 425.16(g), a discovery stay remains 
until notice of entry of the order ruling on the motion to strike.  
 
If this ruling is timely contested, the hearing will be in person at the courthouse at 10:45 a.m. 
 

  

16.  TIME:  9:00   CASE#: MSN20-1850 
CASE NAME: ROBERTSON VS SMITH ET AL 
HEARING ON MOTION TO/FOR AN ORDER TO SHOW CAUSE RE: CONTEMPT 
FILED BY BERNICE ROBERTSON 
* TENTATIVE RULING: * 
 
1. The parties (and anyone with settlement authority) are ordered to appear with their counsel 

in person, at a mandatory settlement conference on Monday 8/9/21 at 10 a.m. at the 
Courthouse. The parties should consider allowing the Court to mediate this dispute at that 
time. Settlement Conference statements are not needed. 
 

2. This motion is postponed to 8/13/21 at 9 a.m. 
 

  

17.  TIME:  9:00   CASE#: MSN21-0999 
CASE NAME: STEVEN K QUINLY  VS MERRILL LY 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD & EXPUNGE 
ARB FR. RECORD FILED BY STEVEN K QUINLY 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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18.  TIME: 9:00 CASE#: MSN21-1082 
CASE NAME: RE ROHAN SUDAGAR 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

 

 
ADD-ON 

 

19.  TIME:  9:00   CASE#: MSC20-01662 
CASE NAME: LE BLEU VS R.E. MILANO PLUMBIN 
HEARING ON MOTION TO/FOR RELIEF FROM JURY WAIVER FILED BY LE 
BLEU'S PAINTING, NORMAN LE BLEU 
* TENTATIVE RULING: * 
 
The opposition to the motion sets forth some valid concerns but the Court has the discretion to 

allow a trial by jury. CCP § 631(g). Where doubt exists, it must be resolved in favor of upholding 

the right. Bishop v. Anderson (1980) 101 CA3d 821, 823. The waiver was shown to be 

inadvertent and no showing of any prejudice has been made. It is an abuse of discretion to deny 

relief under these circumstances. Byram v. Sup.Ct. (1977) 74 CA3d648, 652; Winston v. Sup.Ct. 

(1987) 196 CA3d 600, 602. 

Motion granted. 

 

  

 


